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[6450-01-M] 
DEPARTMENT OF ENERGY 
Economic Regulatory Administration 


[10 CFR Part 214] 


(Docket No. ERA-R-78-23] 


CANADIAN ALLOCATION PROGRAM 


Proposed Rulemaking ond Public Hearing 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Notice of proposed rulemak- 
ing and public hearing. 


SUMMARY: The Economic Regula- 
tory Administration (“ERA”) of the 
Department of Energy (‘““DOE’’) is pro- 
posing to amend the Canadian Alloca- 
tion Program (“CAP”) to reflect cur- 
rent conditions in the Northern Tier 
Petroleum supply situation and to sim- 
plify the administration of the pro- 
gram. Since the inception of the CAP 
in 1976, the export level of Canadian 
crude oil has declined from 510,000 
barrels per day (B/D) in 1976 to ap- 
proximately 180,300 B/D for the pre- 
sent allocation period, resulting in a 
reduction in the number of refineries 
receiving allocations from 59 in 1976 to 
10 in the present period. In addition, a 
number of priority refineries have 
been successful in decreasing their de- 
pendence on Canadian crude oil. In 
view of these changes, we have tenta- 
tively determined that the CAP 
should be revised to provide us with 
greater flexibility to ensure that the 
declining export level of Canadian 
crude oil is allocated equitably among 
northern tier refineries that are least 
able to replace their Canadian feed- 
stocks. The proposed amendments also 
would eliminate the reporting require- 
ments for those refineries that are no 
longer receiving allocations under the 
program. 


DATES: 
COMMENTS BY: January 26, 1979. 


HEARING: 9:30 a.m.; January 25, 
1979. 


REQUESTS TO SPEAK BY: Janu- 
ary 8, 1979. 


ADDRESSES: 
COMMENTS TO: 


Public Hearing Management, Docket 
No. ERA-R-78-23, Economic Regula- 
tory Administration, 2000 M Street, 
N.W., Room 2313, Washington, D.C. 
20461. 


HEARING: 


John C. Kluczynski Building, Room 
3619, 230 S. Dearborn Street, Chica- 
go, Illinois 60604. 


REQUESTS TO SPEAK TO: 
Public Hearing Managemént, Docket 


PROPOSED RULES 


No. ERA-R-78-23, Economic Regula- 
tory Administration, 2000 M Street, 
N.W., Room 2313, Washington, D.C. 
20461. 


FOR FURTHER 
CONTACT: 


Robert G. Gillette (Comment Proce- 
dures), Department of Energy, 2000 
M Street, N.W., Room 2214B, Wash- 
ington, D.C. 20461, (202) 254-3345. 


William Webb (Cffice of Public In- 
formation, Department of Energy, 
2000 M Street, N.W. Room B-110, 
Washington, D.C. 20461, (202) 634- 
2170. 


Robert G. Bidwell, Jr. (Office of 
Fuels Regulation), Economic Regu- 
latory Administration, 2000 M 
Street, N.W., Room 6128-P Washing- 
ton, D.C. 20461, (202) 254-9707. 


Robert J. Kane (Regulations and 
Emergency Planning), Economic 
Regulatory Administration, 2000 M 
Street, NW., Room 2304, Washing- 
ton, D.C. 20461, 202-254-7200. 


Samuel M. Bradley (Office of Gener- 
al Counsel), Department of Energy, 
12th and Pennsylvania Avenue, NW., 
Room 5138, Washington, D.C. 20461, 
202-566-9565. 


SUPPLEMENTARY INFORMATION: 


I. Background: 

A. Description of the Canadian Allocation 
Program. 

B. Reasons for Reevaluation of the Pro- 
gram. 

II. Proposed Amendments: 

A. Definition of First Priority Refinery. 

B. Adjustments to Base Period Volumes. 
C. Allocation of Canadian Heavy Crude 
Oil. : 

D. Changes in Priority Designations. 

E. Alternative Proposal to Establish Sepa- 
rate Classes of Priority Refineries for Cana- 
dian Light and Heavy Crude Oil. 

F. Reporting Requirements. 

III. Additional Comments Requested. 

IV. Proposed Effective Date. 

V. Comment Procedures. 


INFORMATION 


I. BACKGROUND 


A. DESCRIPTION OF CANADIAN ALLOCATION 
PROGRAM 


The Mandatory Canadian Crude Oil 
Allocation Regulations (10 CFR Part 
214) were adopted by the Federal 
Energy Administration (‘“FEA’’) in re- 
sponse to the Canadian National 
Energy Board’s (‘‘NEB’s’’) decision in 
1974 gradually to phase out exports of 
crude oil to the United States. The 
program was intended to give the re- 
finers that are most dependent on Ca- 
nadian crude oil additional time to ar- 
range for alternative crude oil delivery 
systems. The current CAP regulations 
provide for the allocation of Canadian 
light and heavy crude oil separately to 
priority classes of refineries and other 
facilities for calendar quarter alloca- 
tion periods. 


The classes of firms dependent upon 
Canadian crude oil sources and there- 
by eligible for allocations are distin- 
quished by their current capability to 
replace Canadian crude oil with crude 
oil from other sources. First priority 
refineries are those which processed 
Canadian crude oil that constituted at 
least 25 percent of their base period 
crude oil runs to stills and that posstss 
no current capability of replacing that 
Canadian crude oil due-to a demon- 
strated lack of access to domestic pipe- 
lines or port facilities with adequate 
marine docking and storage facilities. 
The first priority category also in- 
cludes all industrial facilities or utili- 
ties with no replacement capability, 
without regard to the 25 percent test. 
Second priority refineries are those in- 
dustrial facilities, utilities and refiner- 
ies that used Canadian crude oil 
during the base period but were not 
designated first priority. 

For each allocation period, the ERA 
issues a number of Canadian crude oil 
rights for light and heavy crude oil, re- 
spectively, based on the volume of 
such crude oils included in a refiner’s 
runs to stills or otherwise used by the 
particular firm during the base period 
of November 1, 1974 through October 
31, 1975. The ERA first allocates the 
Canadian light crude oil to first and 
second priority refineries according to 
their use of light crude oil in the base 
period, with the base period volumes 
of first priority refineries being satis- 
died before any light crude oil is allo- 
cated to second priority refineries. 

Canadian heavy crude oil is allo- 
cated according to a six-step proce- 
dure. In the first two steps, the ERA 
allocates Canadian heavy crude oil on 
a pro-rata basis to first priority refin- 
eries up to their total base period vol- 
umes of Canadian crude oil, less allo- 
cations of Canadian light crude oil. In 
the third step, heavy crude oil is allo- 
cated on a pro-rata basis to second pri- 
ority refineries which processed heavy 
crude oil in the base period up to their 
base period use of such crude oil. In 
the fourth step, additional heavy 
crude oil is allocated on a pro-rata 
basis to first priority refineries with 
reference to their nominations for 
such crude oil. Any remaining heavy 
crude oil is allocated among second 
priority refineries with reference to 
their total base period volumes of Ca- 
nadian crude oil, less any Canadian 
light and/or heavy crude oil allocated 
in the prior steps.! 


‘As originally adopted on January 30, 
1976, the CAP regulations did not distin- 
guish between Canadian light and heavy 
crude oil (41 FR 4716, January 30, 1976). 
The regulations were amended in response 
to Canada’s decision to license the light and 
heavy crude oil streams separately for 
export and to increase the export volume 
for the heavy crude oils and were intended 
to facilitate the importation into the U:S. of 

Footnotes continued on next page 
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The regulations as originally adopt- 
ed prohibited the disposition by first 
priority refineries of Canadian crude 
oil except pursuant to barrel-for-barrel 
exchanges for other Canadian crude 
oil. In early 1978, the exchange provi- 
sion was amended to permit first prior- 
ity refineries dependent upon the di- 
minishing supply of Canadian light 
crude oil to develop alternate supply 
sources through exchanges of-Canadi- 
an heavy crude oil for non-Canadian 
crude oil (43 FR 6206, February 14, 
1978). Second priority refineries are 
not prohibited from exchanging Cana- 
dian crude oil for non-Canadian crude 
oil. 


B. REASONS FOR REEVALUATION OF THE 
PROGRAM 


We commenced our reevaluation of 
the CAP primarily because of the sig- 
nificant reductions in the export level 
of Canadian crude oil and the changes 
which have occurred in the crude oil 
supply situation of some priority refin- 
eries. Since the inception of the pro- 
gram in 1976, the export level of Cana- 
dian crude oil has declined from 
510,000 B/D to approximately 180,300 
B/D (comprised of 55,000 B/D of Ca- 
nadian light crude oil and about 
125,315 B/D of Canadian heavy crude 
oil) for the allocation period which 
began October 1, 1978.* As a result of 
the reduction in the export level of 
Canadian crude oil, especially Canadi- 
an light crude oil, and because a 
number of second priority refineries 
have been successful in replacing their 
Canadian feedstocks, the number of 
first and second priority refineries re- 
ceiving allocations has declined from 
59 in 1976 to 10 in the present alloca- 
tion period. In this regard, in the last 
allocation period only one second pri- 
ority refinery received an allocation, 
and that was due to an operational 
constraint. Similarly, the present allo- 
cation period has only three second 
priority refineries receiving alloca- 
tions, and one of these was due to an 
operational constraint. First priority 
refineries also are receiving substan- 
tially smaller allocations of Canadian 


crude oil, particularly those refineries 


Footnotes continued from last page 

the entire export level of Canadian heavy 
crude oil (42 FR 29295, June 8, 1977). When 
the export level of Canadian heavy crude oil 
began to decline, the allocation scheme for 
Canadian heavy crude oil was amended to 
accord a preference in the ailocation of Ca- 
nadian heavy crude oil to priority refineries 
that historically processed such crude oil. 
(43 FR 6206, February 14, 1978) 

*This represents an increase over the 
138,000 B/D for the July through Septem- 
ber 1978 allocation period. In its Crude Oil 
Supply and Requirements Report released in 
September 1978 the NEB projected that 
light crude oil exports likely would remain 
at the 55,000 B/D level through 1981, while 
the export level for heavy crude oil would 
range about 107,000 to 117,000 B/D in 1979. 
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which historically processed Canadian 
light crude oil. Although two first pri- 
ority refineries, Koch Refining Com- 
pany’s (Koch’s) refinery at Pine Bend, 
Minnesota, and Ashland Oil, Inc.’s 
(Ashland’s) refinery at St. Paul Park, 
Minnesota, now have greater access to 
non-Canadian crude oil than they did 
when the CAP was begun,* other first 
priority refineries remain substantial- 
ly dependent upon Canadian crude 
oil.* 

These changes in the petroleum 
supply situation in the Northern Tier 
have created several problems in the 
operation of the CAP. First, it appears 
that the definition of first priority re- 
finery is no longer an accurate descrip- 
tion of refineries that should be in 
that class, in that some refineries in 
the class, for example, the Koch and 
Ashland Minnesota refineries, now 
have considerable greater access to 
non-Canadian crude oil than other re- 
fineries in the class, in part for rea- 
sons not recognized in the definition. 
However, there may be uncertainty as 
to whether such refineries currently 
have the capability, especially at cer- 
tain times of the year, to replace a suf- 
ficient percentage of their base period 
volume of Canadian crude oii to war- 
rant changing their designation entire- 
ly to second priority refineries as de- 
fined in the current regulations. 

The present provision governing ad- 
justments to base period volumes does 
not provide sufficient flexibility to 
reduce allocations for priority refiner- 
ies whose dependence on Canadian 
crude oil has decreased since the base 
period but who still qualify for first 
priority designation. Thus, although 
the regulations permit adjustments to 
a refinery’s total base period volume 
of Canadian crude oil, they do not ex- 
plicitly permit us to make separate ad- 
justments to a refinery’s base period 
volume of light or heavy crude oil, or 
to provide for automatic adjustments 
in a refinery’s base period volume at 
certain times of the year to reflect sea- 
sonal changes in the refinery’s access 
to non-Canadian crude oil. Nor do the 
regulations. provide for automatic 
changes in a refinery’s priority status 
to reflect seasonal changes in iis 


3In a notice of request for public comment 
(43 FR 13388, March 30, 1978) and at a 
public conference held May 31, 1978 (43 FR 


20956, May 15, 1978), we announced that we 


were considering changing the priority des- 
ignation of these refineries from first to 
second priority status. After consideration 
of all the comments, we determined that 
the evidence did not warrant reclassification 
of the Koch and Ashland refineries at that 
time. 

‘Consumers Power’s Marysville, Michigan 
SNG facility; Continental Oil Company's 
Billings, Montana and Wrenshall, Minneso- 
ta refineries; Farmers Union’s Laurel, Mon- 
tana refinery; Exxon Company’s Billings, 
Montana refinery; and Murphy Oil Corpo- 
ration’s Superior, Wisconsin refinery. 
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access to non-Canadian crude oil. Such 
flexibility would be particularly appro- 
priate with respect to the Koch and 
Ashland Minnesota refineries, which 
have the capability of receiving sub- 
stantial shipments of non-Canadian 
crude oil by barge during the period 
April through October. In this regard, 
we have tentatively concluded that 
the present definition of first priority 
refinery should be revised to make 
clear that barging of crude oil on 
inland waterways is to be considered 
in determining a refinery’s access to 
alternate sources of crude oil. 

A second problem in the operation 
of the CAP is the reporting require- 
ment in Subpart D of Part 214, which 
requires the large number of second 
priority refineries that no longer re- 
ceive allocations of Canadian crude oil 
to continue reporting to us informa- 
tion regarding their crude oil supply 
situation. .Third, as a result of the 
sharply declining export level of Cana- 
dian crude oil, a number of firms have 
urged us to restrict exchanges of Ca- 
nadian crude oil to ensure that it is ac- 
tually processed by those refineries 
which need it most. Finally, it appears 
that the present allocation procedures 
for Canadian heavy crude oil accord 
an undue preference to first priority 
refineries. As noted above, the first 
four steps of these procedures provide 
that Canadian heavy crude oil will be 
allocated to first priority refineries up 
to their nominations for such crude oil 
before any heavy crude oil is allocated 
to second priority refineries in excess 
of their base period use of Canadian 
heavy crude oil. Given the present 
export level for heavy crude oil, these 
procedures effectively ensure that no 
second priority refinery will receive an 
aliccation in excess of its base period 
use of Canadian heavy crude oil. 


II. PRoPosED AMENDMENTS 


Set forth in this section is the sub- 
stance of various proposals to amend 
the CAP regulations. We are request- 
ing comments on whether these meas- 
ures should be adopted, in light of cur- 
rent conditions in the Northern Tier. 
We may adopt one or more of these 
proposals, or any reasonable variation 
thereof that might be suggested by 
the comments or otherwise, which 
may be determined to be appropriate 
to accomplish the general objectives 
discussed above. In general, you are 
encouraged to provide your own analy- 
ses of the need for any revision to the 
CAP and the DOE proposals, and to 
support your views with appropriate 
data. you also are encouraged to rec- 
ommend alternative approaches that 
would achieve the objectives of this 
rulemaking. 
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A. DEFINITION OF FIRST PRIORITY 
REFINERY 


The first action proposed in this 
notice is an amendment to the defini- 
tion of “first priority refinery’ in 
§ 214.21 to make clear that deliveries 
of non-Canadian crude oil by barge on 
inland waterways are to be considered 
in determining a refinery’s access to 
alternative sources of crude oil. Al- 
though the access test in § 214.21 does 
not make express reference to such 
barge deliveries, we interpret the pro- 
vision to require their consideration, 
since the underlying intent of the 
CAP regulations is to take account of 
all alternate sources of crude oil. How- 
ever, in connection with the proceed- 
ing which we conducted concerning 
the reclassification of the Koch and 
Ashland Minnesota. refineries’ to 
second priority status, Koch and Ash- 
land contended that the definition of 
first priority refinery precludes consid- 
eration of barged crude oil. The pro- 
posed amendment would remove any 
ambiguity on this point. 


B. ADJUSTMENTS TO BASE PERIOD 
VOLUMES 


We are proposing to amend 
§ 214.31(d) governing adjustments to 
base period volumes in several - re- 
pects. First, for the reasons noted 
above, we are proposing to amend 
§ 214.31(d) to permit us to adjust sepa- 
rately a refinery’s base period volume 


of either Canadian light or heavy 


crude oil, as well as its total base 
period volume of Canadian crude oil as 
currently provided, to reflect changes 
in access to non-Canadian crude oil. In 
addition, § 214.31(d) would be modified 
to give us the flexibility to provide for 
automatic adjustments to a refinery’s 
base period volume at certain times of 
the year to reflect seasonal variations 
in that refinery’s access to non-Cana- 
dian crude oil. Although we do not 
propose specific regulatory language, 
we also invite comments on whether 
§ 214.31(d) should be modified further 
to permit us to convert all or part of a 
refinery’s base period volume of Cana- 
dian light crude oil to heavy crude oil 
in the event the refinery has convert- 
ed light crude oil capacity existing in 
the base period to capacity for proc- 
essing heavy crude oil. 

We are also proposing to amend 
§ 214.31(d) to provide that, in the 
event we reduced any first priority re- 
finery’s base period volume of Canadi- 
an light or heavy crude oil to reflect 
its access to non-Canadian crude oil, 
that refinery would be eligible for an 
allocation not only as a first priority 
refinery, to the extent of its adjusted 
base period volume, but also as a 
second priority refinery to the extent 
of the reduction in its based period 
volume. This proposal recognizes that 
although some first priority refineries, 
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notably the Koch and Ashland Minne- 
sota refineries, have the capability to 
replace a portion of their Canadian 
feedstocks with non-Canadian crude 
oil, some uncertainty exists as to 
whether such refineries currently 
have the capability to replace a suffi- 
cient volume of their base period use 
of Canadian crude oil to warrant 
changing their designation to second 
priority refineries. 

The adjustments to base period vol- 
umes discussed above would be set 
forth in an allocation notice or in an 
appropriate order issued pursuant to 
Subpart G of 10 CFR Part 205 [Ad- 
ministrative Procedures and Sanc- 
tions]. The adjustments, which would 
be based on data reported to us pursu- 
ant to Subpart D of the CAP regula- 
tions and other information available 
to us, could be made effective at the 
beginning of or during an allocation 
period. 


C. ALLOCATION OF CANADIAN HEAVY CRUDE 
CIL 


For the reasons discussed above, we 
are proposing to amend the present 
procedures for allocating Canadian 
heavy crude oil to make the proce- 
dures more equitable for second prior- 
ity refineries. Under the amendment, 
we would first issue rights for Canadi- 
an heavy crude oil on a pro rata basis 
to first priority refineries with refer- 
ence to one-fourth of their respective 
base period: volumes of such crude oil. 
In the second step, we would issue 
rights for Canadian heavy crude oil on 
a pro rata basis to all first priority re- 
fineries with reference to one-fourth 
of their respective total base period 
volumes of Canadian crude oil, less 
any rights issued in the prior steps for 
Canadian light and heavy crude oil. In 
the third and fourth Steps, we would 
allocate Canadian heavy crude oil to 
second priority refineries in the same 
manner as in the first two steps for 
first priority refineries. We would allo- 
cate any remaining Canadian heavy 
crude oil on a pro rata basis to all first 
and second priority refineries with ref- 
erence to their nominations. As is the 
case under the present procedures, in 
the event that the allocable supply of 
Canadian heavy crude oil exceeds the 
needs of first and second priority re- 
fineries, we would treat the surplus as 
outside the scope of the CAP. 


D. CHANGES IN PRIORITY DESIGNATIONS 


We are also proposing to amend 
§ 214.34 to provide for automatic 
changes in the priority designation of 
any refinery to _ reflect seasonal 
changes in the refinery’s access to 
non-Canadian crude oil. As in the case 
of base period volume adjustments, 
changes in priority designation would 
be based on data reported to us or 
other information available to the 


agency. Priority designation changes 
would be announced either in an allo- 
cation notice or an appropriate order 
and could be made effective at the be- 
ginning of or during an allocation 
period. 


E. ALTERNATIVE PROPOSAL TO ESTABLISH 
SEPARATE CLASSES OF PRIORITY REFIN- 
ERIES FOR CANADIAN LIGHT AND HEAVY 
CRUDE OIL 


As an alternative to the proposed 
amendment to §214.31(d) presented 
above providing for dual treatment of 
first priority refineries whose base 
period volumes are reduced, we are 
also soliciting comments on whether 
we should establish separate classes of 
priority refineries for the allocation of 
Canadian light and heavy crude oil, re- 
spectively. Under this alternative, for 
which we are not at this time propos- 
ing specific regulatory language but 
nevertheless could adopt as part of 
this rulemaking, a “first priority refin- 
ery” for the allocation of Canadian 
light crude oil would be defined as any 
refinery which (1) satisfies the present 
definition of first priority refinery, (2) 
processed Canadian light crude oil in 
the base period, and (3) is not capable 
of currently replacing 25 percent or 
more of the Canadian light crude oil 
that it processed in the base period 
with non-Canadian crude oil (other 
than through exchanges for Canadian 
crude oil) due to lack of access to non- 
Canadian crude oil delivered through 
a pipeline or over water by tanker or 
barge. Note that this 25 percent test is 
different from the 25 percent test in 
the present regulation, which provides 
that a first priority refinery is one 
whose crude oil runs to stills during 
the base period were constituted by at 
least 25 percent Canadian crude oil. 
“Second priority refinery’ would be 
defined as any priority refinery other 
than a first priority refinery which 
processed Canadian light crude oil in 
the base period and which received an 
allocation of Canadian light crude oil 
in the period January 1, 1978 through 
December 31, 1978. 

With respect to Canadian heavy 
crude oil, “first priority refinery” 
would be defined as any refinery 
which (1) satisfies the present defini- 
tion of first priority refinery, (2) proc- 
essed Canadian heavy crude oil in the 
base period, and (3) is not capable of, 
currently replacing 25 percent of the 
volume of Canadian heavy crude oil 


- that it processed in the base period. 


“Second priority refinery’ would be 
defined as any refinery other than a 
first priority refinery which processed 
Canadian heavy crude oil in the base 
period and which received an alloca- 
tion of Canadian heavy crude oil in 
the period January 1, 1978 through 
December 31, 1978. 
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This alternative proposal would 
retain the current allocation plan for 
Canadian light crude oil. However, Ca- 
nadian heavy crude oil would be allo- 


cated in accordance with the proposed 


procedures set forth above. 

The rationale for the 25 percent test 
in the alternative proposal is based on 
our conclusion that a current first pri- 
ority refinery which can replace the 
specified percentage of either light or 
heavy crude oil is not sufficiently de- 
pendent upon the type of Canadian 
crude oil involved to require first pri- 
ority status in order to avoid serious 
economic harm. The alternative pro- 
posal would effectively change the pri- 
ority designation of the Koch and 
Ashland Minnesota refineries from 
first to second priority status in recog- 
nition of the fact that these refineries 
apparently have the capability to re- 
place a significant volume of their Ca- 
nadian feedstocks with non-Canadian 


crude oil delivered through the Wil- 


liams Pipe Line Company pipeline 
and, from April through October each 
year, by barge on the Mississippi 
River. On the other hand, the alterna- 
tive proposal recognizes that the re- 
maining first priority refineries con- 
tinue to be severely limited in their 
ability to replace their Canadian feed- 
stocks. Further, this alternative would 
eliminate from the CAP the large 
number of second priority refineries 
that are no longer receiving alloca- 
tions. 


F. REPORTING REQUIREMENTS 


The final action proposed in this 
notice is an amendment to Subpart D 
of the CAP regulations to eliminate 
the reporting requirements for second 
priority refineries which no longer re- 
ceive allocations of Canadian crude oil. 
Apart from simplifying the adminis- 
tration of the CAP, this proposal will 
benefit a large number of second pri- 
ority refineries which have not re- 
ceived allocations for some time. 


II. ADDITIONAL COMMENTS REQUESTED 


On February 8, 1978 (43 FR 6206, 
February 14, 1978), we adopted an 
amendment to §214.31(g) governing 
exchanges and sales of Canadian crude 
oil to permit first priority refineries 
dependent upon the _ diminishing 
supply of Canadian light crude oil to 
develop alternate supply sources of 
non-Canadian crude oil through ex- 
changes of Canadian heavy crude oil. 
Inasmuch as none of the first priority 
refineries have used this provision, 
and given the recent decline in the 
export level of Canadian heavy crude 
oil, it is not clear whether the regula- 
tions should continue to permit such 
exchanges. In addition, given the over- 
all decline in the export level of both 
Canadian light and heavy crude oil, it 
also is not clear whether the other 
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types of exchanges permitted by 
§ 214.31(g¢) continue to be of value. Ac- 
cordingly, we are requesting specific 
comment on the following possible re- 
visions to § 214.31(g): 


a. Prohibit exchanges so that Canadian 
crude oil would be required to be processed 
in the refinery to which it is allocated. 

b. Prohibit exchanges of Canadian for 
non-Canadian crude oil. 

c. Permit first priority refineries to make 
exchanges of Canadian crude oil for other 
Canadian crude oil only, and prohibit ex- 
changes by second priority refineries. 

d. Permit first priority refineries to make 
exchanges as presently provided in the reg- 
ulations and restrict second priority refiner- 
ies to exchanges of Canadian crude oil for 
other Canadian crude oil only. 


We also request comments on 
whether we should amend the proce- 
dures for allocating Canadian heavy 
crude oil to provide that such crude oil 
would be allocated only to priority re- 
fineries which have the capability of 
receiving and processing it. Such an 
amendment may be appropriate in the 
event we determine, on the basis of 
the comments in this proceeding, to 
amend §214.31(g) to prohibit ex- 
changes of Canadian crude oil for non- 
Canadian crude oil. In addition, a 
number of refiners have commented to 
us that it is inconsistent with the 
CAP’s underlying rationale of allocat- 
ing “‘wet barrels’”—crude oil which can 
be processed in the recipient refin- 
ery—to allocate Canadian heavy crude 
oil to refineries which do not have the 
capability to process or receive it. 


IV. PROPOSED EFFECTIVE DATE 


We intend to issue final regulations 
with respect to any amendments 
adopted in this rulemaking in Febru- 
ary and make them effective April 1, 
1979. 


V. COMMENT PROCEDURES 
A. WRITTEN COMMENTS 


You are invited to participate in this 
proceeding by submitting data, views, 
or arguments with respect to the 
issues set forth in this Notice. Com- 
ments should be submitted to the ad- 
dress indicated at the beginning of 
this Notice and should be identified on 
the outside envelope with the designa- 
tion “Revision of Canadian Allocation 
Program.” Fifteen copies should be 
submitted. All comments that we re- 
ceive will be available for public in- 
spection in the DOE Freedom of In- 
formation Office, Room GA-152, For- 
restal Building, 1000 Independence 
Avenue SW., between the hours of 
8:00 a.m. and 4:30 p.m., Monday 
through Friday. 

You should identify separately any 
information or data you consider to be 
confidential and submit it in writing, 
one copy only. We reserve the right to 
determine the confidential status of 
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the information or data and to treat it 
according to our determination. 


B, PUBLIC HEARING 


1. Procedure to request participa- 
tion. The time and place for the public 
hearing are indicated in the “HEAR- 
ING” section of this Notice. If neces- 
sary to present all testimony, the 
public hearing will be continued to 
9:30 a.m. of the first business day fol- 
lowing the hearing date shown above. 

You may make a written request for 
an opportunity to make an oral pres- 
entation at the hearing. The request 
should contain a phone number where 
you may be contacted through the day 
before the hearing. Since it may be 
necessary to limit the number of per- 
sons making such presentations, you 
should be prepared to describe your 
interest in this Proceeding, and why 
you are a proper representative of a 
group or class of persons that has such 
an interest, and to give a concise sum- 
mary of your proposed oral presenta- 
tion. 

We will notify each person selected 
to be heard before 4:30 p.m., January 
10, 1979. Persons scheduled to speak at 
the hearing must bring 50 copies of 
their statement to the location of the 
hearing on the day testimony is pre- 
sented. 

2. Conduct of the hearing. We re- 
serve the right to limit the number of 
persons to be heard at the hearing if 
necessary in the interests of time, to 
schedule their respective presenta- 
tions, and to establish the procedures 
governing the conduct of the hearing. 
The length of each presentation may 
be limited, based on the number of 
persons requesting to be heard. 

An ERA official will be designated to 
preside at the hearing, which will not 
be a judicial or evidentiary-type hear- 
ing. Questions may be asked only by 
those officials conducting the hearing, 
and there will be no cross-examination 
of persons presenting statement. Each 
person who has made an oral state- 
ment will be given the opportunity, if 
he or she so desires, to make a rebut- 
tal statement. The rebuttal statements 
will be given in the order in which the 
initial statements were made and will 
be subject to time limitations. 

You may submit questions to be 
asked of any person making a state- 
ment at the hearing. Such questions 
must be submitted to the same address 
indicated above for requests to speak, 
three days before the hearing. In addi- 
tion, if you decide at a hearing to ask a 
question, you may submit the ques- 
tion, in writing, to the presiding offi- 
cer. We will determine whether the 
question is relevant and whether time 
limitations permit it to be presented 
for answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
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will be announced by the presiding 
officer. 

A transcript of the hearing will be 
made, and we will retain the entire 
record of the hearing, including the 
transcript, which will be made availa- 
ble for inspection at the DOE Free- 
dom of Information Office, Room GA- 
152, Forrestal Building, 1000 Indepen- 
dence Avenue SW., Washington, D.C., 
between the hours of 8:00 a.m. and 
4:30 p.m., Monday through Friday. 
You may purchase a copy of the tran- 
script of the hearing from the report- 
er. 

In the event that it becomes neces- 
sary for us to cancel the hearing, we 
will make every effort to publish ad- 
vance notice in the FEDERAL REGISTER 
of such cancellation. Moreover, we will 
notify all persons scheduled to testify 
at the hearing. However, it is not pos- 
sible to give actual notice of cancella- 
tions or — edule <anem to persons 
not identi 
cording!y, persons desiring ei atterid 
the h eari ing are advised to contact us 
on the last working day preceding the 
date of the hearing to confirm that it 
will be held as scheduled. 

As required by section 7(a1) of the 
Federal Energy Administration Act of 
1974, as amended, as copy of this 
Notice was submitted to the Adminis- 
trator of the Environmental Protec- 
tion Agency for his comments con- 
cerning the impact of this proposal on 
the quality of the environment. The 
Administrator had no comments. 

Pursuant to the requirement of Sec- 
tion 404 of the Department of Energy 
Organization Act, upon issuance a 
copy of this proposed rule will be for- 
warded to the Federal Energy Regula- 
tory Commission for a determination 
by it, in its discretion, whether this 
proposed rule may significantly affect 
any function within the Commission’s 
jurisdiction pursuant to section 402 
(a1), (b) and (cx1) of that Act. The 
Commission will have until January 
26, 1879, the date the public comment 
period closes, to make this determina- 
tion. 

eee Order 12944 (43 FR 12661, 
March 24, 1978) requires that a regula- 
tory ates sis be prepared for all sig- 
nificant regulations which will result 
in “an annual effect on the economy 
of $100 million cr more” or will result 
in “‘a major increase in costs or prices 
for individual industries, levels of gov- 
ernment or geographic regions.” On 
the basis uf our analysis of the impact 
of the regulations proposed in this 
notice on the refineries in the CAP 
and the market areas they serve, we 
have determined that the proposed 
regulations could potentially result in 
the redistribution of only a small 
volume of Canadian crude oil among 
participants in the CAP and, accord- 
ingly, will not result in an annual 
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effect on the economy of $100 million 
and will not result in a major increase 
in costs or prices for any such refinery 
or the market areas they serve. Ac- 
cordingly, a regulatory analysis is not 
required for this proposed rulemaking. 


(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
$4-163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, and Pub. L. 95-91; Energy 
Policy and Conservation Act, Pub. L. 94-163, 
as amended, Pub. L. 94-385, and Pub. L. 95- 
70; Department of Energy Organization Act, 
Pub. L. 95-91; E.O. 1170, 39 FR 23185; E.O. 
12009, 42 FR 46267.) 


In consideration of the foregoing; 
Part 214 of Chapter II, Title 10 of the 
Code of Federal Regulations, is pro- 
posed to be amended as set forth 
below. 

Issued in Washington, D.C., Novem- 
ber 17, 1978. 


HAZEL R. ROLLINS, 
Depuiy Administrator, Economic 
ibe coisa apa cides 


1. Section 214.1 is amended by revis- 
ng parag Sea (b) to read as follows: 
4 


214.1 Scope. 


* 7 * ” 


(b) Applicability. This part applies 
to all Canadian crude oil imported 
after April 1, 1979, except for (1) crude 
cil authorized for export by the Cana- 
dian National Energy Board for the 
period ending March 31, 1979, that 
was not actually imported into the 
United States by that date, (2) Canadi- 
an crude oil the export of which is not 
a factor in the calculations for the 
maximum export levels fixed by 
Canada, and (3) Canadian crude oil 
which ERA determines pursuant to 
§ 214.31(b) is not subject to this part. 


2. Section. 214.21 is amended by r 
vising the definition of “First priority 
refinery” to read as follows: 


§ 214.21 Definitions. 


a ” * * 


“First priority refinery’ means (i) a 
refinery (A) of which the crude oil 
runs to stilis in the base period in- 
cludes at least a 25 percent volume of 
Canadian crude oil, and (B) of which 
the volume oi Canadian crude oil con- 
stituting at least 25 percent by volume 
of that refinery’s crude oil runs to 
stills in the base period is not capable 
of currentiy being replaced with crude 
oil from sources other than Canada, 
by reason of a lack of access to crude 
oil (other than Canadian crude oil) de- 
livered either by means of pipelines 
with adequate current surplus capac- 
ity or through port or barge facilities 
with adequate docking and storage fa- 


cilities; or (ii) a facility other than a 
refinery that consumed or otherwise 
utilized Canadian crude oil in the base 
period and where the volume of Cana- 
dian crude oil is not capable of cur- 
rently being replaced with crude oil 
from sources other than Canada or 
with alternative fuels by reason of a 
lack of access to crude oil (other than 
Canadian crude oil) or alternative 
fuels delivered either by means of 
pipelines with adequate current sur- 
plus capacity or through port or barge 
facilities with adequate docking and 
storage facilities. 


3. Section 214.31 is amended by re- 
vising subparagraph (3) of paragraph 
(2) and paragraph (d) to read as fol- 
lows: 


§ 214.31 Allocation of Canadian light and 
heavy crude oil. 


(a) Basis for issuance of Canadian 
crude oil rights. * * * 

(3) Canadian crude oil rights for 
heavy crude oil. (i) ERA shall first 
issue a number of rights for Canadian 
heavy crude oil for first priority refin- 
eries on a pro rata basis with reference 
to (but not to exceed) one-fourth of 
their respective base period volumes of 
Canadian heavy crude oil (as adjusted 
under the provisions of paragraphs (c) 
and (d) of this section). 

(ii) In the event that the allocable 
supply of Canadian heavy crude oil for 
a particular allocation period is great- 
er than the total number of rights cal- 
culated under subparagraph (3)(i) of 
this paragraph, ERA shall issue a 
number of rights for Canadian heavy 
crude oil for first priority refineries on 
a pro rata basis with reference to (but 
not to exceed) one-fourth of their re- 
spective total base period volumes of 
Canadian crude oil (as adjusted under 
the provisions of paragraphs (c) and 
(d) of this section), less the number of 
rights for Canadian light and/or 
heavy crude oil issued under subpara- 
graphs (2) and (3)(i) of this paragraph. 

(iii) In the event that the allocable 
supply of Canadian heavy crude oil for 
a particular ailocation period is great- 
er than the total number of righis cal- 
culated under subparagraphs (3) (i) 
and (ii) of this paragraph, ERA shall 
issue a number of rights for Canadian 
heavy crude oil for second priority re- 
fineries on a pro rata basis with refer- 
ence to (but not to exceed) cne-fourth 
of their respective base period volumes 
of: Canadian heavy crude oil (as ad- 
justed under the provisions of para- 
graphs (c) and (d) of this section). 

Civ) In the event that the allocable 
supply of Canadian heavy crude oil for 
@ particular allocation period is great- 
er than the total number of rights cal- 
culated under subparagraphs (3) (i) 
through (ili) of this paragraph, ERA 
shall issue a number of rights for Ca- 
nadian heavy crude oil for second pri- 
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ority refineries on a pro rata basis 
with reference to (but not to exceed) 
one-fourth of their respective total 
base period volumes of Canadian 
crude oil (as adjusted under the provi- 
sions of paragraphs (c) and (d) of this 
section), less the number of rights 
issued for Canadian light and/or 
heavy crude oil issued under subpara- 
graphs (2) and (3)iii) of this para- 
graph. . 

(v) In the event that the allocable 
supply of Canadian heavy crude oil for 
a particular allocation period is great- 
er than the total number of rights cal- 
culated under subparagraph  (3)(i) 
through (3)iv) of this paragraph, 
ERA shall issue a number of addition- 
al rights for Canadian heavy crude oil 
for first and second priority refineries 
on a pro rata basis with reference to 
their respective nominations for Cana- 
dian heavy crude oil to ERA for that 
allocation period pursuant to para- 
graph (h) of this section. 


* = * * » 


(d) Adjustments to base period vol- 
umes. (1) Upon application filed with 
the ERA at least 45 days prior to the 
beginning of an allocation period, by a 
refiner or other firm that owns or con- 
trols a priority refinery, for purposes 
of issuances of Canadian crude oil 
rights under this subpart, the ERA 
may adjust that priority refinery’s re- 
ported volume of Canadian light or 
heavy crude oil, or total volume of Ca- 
nadian crude oil, included in its crude 
oil runs to stills or its volume of Cana- 
dian light or heavy crude oil, or total 
volume of Canadian crude oil, con- 
sumed or otherwise utilized in the 
base period to compensate for reduc- 
tions in volume due to unusual or non- 
recurring operating conditions (which 
shall not include routine shutdowns or 
turnarounds for normal maintenance 
or repairs). 

(2) The ERA may at any time, for 
purposes of issuances of Canadian 
crude oil rights under this subpart and 
without application by the refiner or 
other firm concerned, adjust any base 
period volume referred to in subpara- 
graph (1) of this paragraph if it deter- 
mines that such volume is inaccurate 
or not representative of that refiner’s 
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or other firm’s base period or current 
operating conditions, or to reflect any 
change in such priority refinery’s 
access to crude oil from sources other 
than Canada. The ERA may provide 
that such adjustments to base period 
volumes shall become effective at 
specified times of the year to reflect 
seasonal changes in such priority re- 
finery’s access to. crude oil from 
sources other than Canada. 

(3) In the event that the ERA re- 
duces any base period volume referred 
to in subparagraph (1) of this para- 
graph of any first priority refinery to 
reflect any change in such refinery’s 
access to crude oil from sources other 
than Canada, such refinery will be eli- 
gible for an allocation under this sec- 
tion as a first priority refinery to the 
extent of its based period volume as so 
adjusted and as a second priority re- 
finery to the extent of the reduction 
in its base period volume. 


* * 


§ 214.34 [Amended] 


4. Section 214.34 is amended by re- 
vising paragraph (a) to read as follows: 


* & * * * 


(a) Supplemental affidavits and 
changes in initial designation. Refin- 
ers and other firms that own or con- 
trol priority refineries shall correct 
any errors contained in affidavits filed 
pursuant to Subpart D of this part by 
filing a supplemental affidavit pursu- 
ant to § 214.41(b). Affidavits shall be 
so supplemented to reflect any 
changes in the access of the refiner or 
other firm to alternative sources of 
crude oil. Based on information set 
forth in any such supplemental affida- 
vit or in any affidavit filed after Feb- 
ruary 10, 1976, the ERA may change 
its initial priority designation as to a 
refinery or other facility, may provide 
for changes in the priority designation 
as to a refinery or other facility at 
specified times of the year to reflect 
seasonal changes in such refinery’s or 
facility’s access to alternative sources 
of crude oil, may determine that a par- 
ticular refinery or other facility is no 
longer eligible to receive Canadian 
crude oil rights under this part, or 


‘ 
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may make an initial priority designa- 
tion as to that refinery or other facili- 
ty. Any such action taken by the ERA 
under this paragraph (a) may be 
based, in whole or in part, on informa- 
tion available to the ERA from sources 
other than the affidavits filed pursu- 
ant to Subpart D of this part. 


§ 214.41 [Amended] 


5. Section 214.41 is amended by re- 
vising paragraph (d) to read as follows: 


* * * + * 


(d) Periodic reports. (1) On or prior 
to the thirtieth day preceding each al- 
location period commencing after 
March 31, 1979, each refiner or other 
firm that owns or controls a refinery 
or other facility that is classified as a 
priority refinery and which received 
and allocation under this part for the 
preceding allocation period shall file 
with the ERA a report certifying, as to 
each such refinery or other facility, 
the estimated volume of Canadian 
crude oil not subject to this program 
and crude oil from sources other than 
Canada to be obtained by or for that 
refinery or other facility for that allo- 
cation period, with a specification as 
to the type of transaction or transac- 
tions involved in obtaining that crude 
oil. 

(2) Within 30 days following the 
close of each allocation period, each 


‘refiner or other firm that owns or con- 


trols a priority refinery that received 
an allocation under this part for that 
allocation period shall file with the 
ERA a report certifying, as to each 
such refinery or other facility: (i) The 
actual volumes of Canadian crude oil 
and Canadian plant condensate includ- 
ed in the crude oil runs to stills of or 
consumed or otherwise utilized . by 
each such priority refinery or other 
facility for the immediately preceding 
allocation period (specifying the por- 
tion thereof that was. obtained 
through allocations under this pro- 
gram), and (ii) the actual volumes of 
crude -oil from sources other than 
Canada included in the crude oil runs 
to stills of or consumed or otherwise 
utilized by each such priority refinery 
or other facility for the immediately 
preceding allocation period. 


(FR Doc. 78-33194 Filed 11-22-78; 10:05 am] 
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